I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

STATE FARM MUTUAL AUTOMOBI LE CIVIL ACTI ON
| NSURANCE COVPANY, ET AL. . : NO. 05- 5368
Plaintiffs, :

V.

ARNCLD LI NCOWN ET AL.,

Def endant s.

MEMORANDUM

EDUARDO C. ROBRENO, J. FEBRUARY 22, 2007

Def endants Arnold Lincow, D. O, and 7622 Medical Center,
P.C. (collectively, Dr. Lincow) have noved for reconsideration of
the Court’s Order denying Dr. Lincow s oral notion for a stay of
proceedi ngs pendi ng resolution of a petition for wit of mandanus
with the court of appeals to disqualify the presiding judge (doc.
no. 191). For the reasons that follow, the notion for

reconsideration will be deni ed.

BACKGROUND*

Dr. Lincow noved for the presiding judge s recusal fromthis

! The facts of the dispute are recounted in full in State
Farm Mutual Autonobile Insurance Co. v. Lincow, 2007 W. 433471
(E.D. Pa. Feb. 8, 2007).




case (doc. no. 155). After a hearing on the record on February
8, 2007, the Court issued a Menorandum denying Dr. Lincow s

notion for recusal (doc. no. 188). See State Farm 2007 W

433471.

At the February 8, 2007, hearing, counsel for Dr. Lincow
made an oral notion that the Court stay proceedings in this case
pending the filing and disposition of a wit of mandanus with the
Third Grcuit Court of Appeals to disqualify the presiding judge
fromthe case. The Court denied the notion for a stay of
proceedi ngs, but allowed Dr. Lincowto file a notion for
reconsideration if there was a | egal or factual basis for
granting the stay (doc. no. 187). Dr. Lincow has tinely filed a

notion for reconsideration (doc. no. 191).

1. DI SCUSSI ON
The Court | ooks to four factors in determ ning whether to
grant a stay of the proceedings pending the filing and
di sposition of a wit of mandanus with the court of appeals:
(1) the novant’s likelihood of success on the nerits;
(2) whether the novant will suffer irreparable harmif
the request is denied; (3) whether other parties wll
be harmed by the stay; and (4) whether granting the
stay will serve the public interest.

Pressman- Gut man Co. v. First Union Nat’'l Bank, 2005 W. 174848, at

*1 (E.D. Pa. Jan. 25, 2005) (Stengel, J.) (citing Pronetheus

Radio Project v. F.C.C., 2003 W 22052896 (3d Cir. Sept. 3,




2003)); see also Harris v. Gty of Philadel phia, 1995 W. 385102,

at *2 (E.D. Pa. June 26, 1995) (Shapiro, J.) (citing Hlton v.
Braunskill, 481 U S. 770, 776 (1987)).

Here, there is little chance that the Third Grcuit wll
issue a wit of mandanus disqualifying the presiding judge from
the case. The Court explained in detail, in its Menorandum of
February 8, 2007, the reasons why the presiding judge' s recusal

i s not warranted. See State Farm 2007 WL 433471. These reasons

need not be addressed again here.? However, Dr. Lincow has
articulated three additional reasons why the presiding judge

shoul d be disqualified, all stemm ng fromthe Court’s Menorandum

2 One of the nobst conpelling reasons for denying the recusal
notion was that Dr. Lincow failed to identify why, if the basis
for recusal was the presiding judge’s comments in an earlier
case, Dr. Lincow waited 13 nonths until after the case was filed
(and 3 years after the comments were nade) to seek the judge’s
recusal in the case.

In addition, Dr. Lincow clains in his mandamus petition that
State Farms RICO Case Statenent, M. Hirsh's notion for summary
judgnment, and State Farmis response to the notion for sumary
j udgment, al though never specifically stating that Dr. Lincowis
the “unidentified physician” fromthe H rsh case, “when conpared
to the facts of the Hirsh crimnal case,” “leave no doubt that
Dr. Lincowis the ‘unidentified physician.”” Pet. for Man. 11
37-41. These docunents were filed April 3, 2006, June 27, 2006,
and July 14, 2006, respectively.

Nei t her the recusal notion, filed Decenber 21, 2006, nor the
petition for a wit of mandanus addresses why Dr. Lincow waited
so |l ong before seeking the presiding judge's recusal. “It is
wel |l -settled that a party nust raise its claimof a district
court’s disqualification at the earliest possible nmonment after
obt ai ni ng know edge of facts denonstrating the basis for such a
claim” Apple v. Jewi sh Hosp. & Med. CGr., 829 F.2d 326, 333 (2d
Cr. 1987).




itself.

First, Dr. Lincow argues that the Court erred by treating
his notion for recusal under both recusal statutes, 28 U S.C. 8§
144 and 28 U.S.C. § 455(a). He contends that (1) the recusal
nmotion was “clear” that it was seeking recusal under 8§ 455(a) and
(2) the Court’s treating the notion under both statutes
denonstrates the Court’s bias against him

As to the fornmer, Dr. Lincow argues that his recusal notion
was “clear” that he was pursuing the presiding judge' s
disqualification only under 8 455(a). Modt. for Recons. | 26.
This clarity clained by Dr. Lincowis less than pristine: the
nmotion on its face did not explicitly state which statute it was
proceedi ng under;3® the notion included citations to cases
di scussing both 8 144 and 455(a); and Dr. Lincow foll owed the
procedure under 8 144 by attaching an affidavit (titled
“Affidavit of Arnold Lincow, D.O Under 28 U S. C Section 144")

asserting his reasons why he believed the presiding judge “has an

3 The petition for mandamus with the court of appeals,
recounting the history below, refers to the recusal notion filed
inthe district court as “Mdtion for Trial Judge to Recuse
H nsel f Based on Appearance of Bias pursuant to 28 U. S.C. Section
455(a).” See Pet. for Man. 3 (enphasis added). However, the
actual caption of the recusal notion in the district court was
“Motion by Defendants Arnold Lincow, D.O and 7622 Medica
Center, P.C. for Trial Judge to Recuse Hi nself Based on
Appearance of Bias.” See Doc. No. 155, at 2. The words “Section
455(a),” which appeared in the petition for mandanus, were not
part of the caption in the district court.
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unfair bias toward ne.” Lincow Aff. T 12.% Under these
circunstances, it was appropriate for the Court to consider the
notion for recusal under 8§ 144.

As to the latter, Dr. Lincow contends that the Court’s
addressing both recusal statutes (8 144 and 8§ 455(a)), instead of
only one recusal statute, denonstrates the presiding judge’' s bias
against Dr. Lincow It is unclear how the Court’s addressing the

notion under 8§ 144,° in addition to 8 455(a), denonstrates that

4 Moreover, Dr. Lincow has confused the standard for bias
under 8§ 455(a). To determ ne whether a judge’'s “inpartiality
m ght reasonably be questioned,” a court puts itself in the
position of a reasonabl e outside observer. See In re Kensington
Int’| Ltd., 353 F.3d 211, 223 (3d Cr. 2003); Mns v. Shapp, 541
F.2d 415, 417 (3d Gr. 1976). However, at oral argunment, defense
counsel inplored the Court to look at the situation fromthe
perspective of Dr. Lincow. See 2/8/07 Trans. at 4. Wile a
l[itigant, who is personally invested in a case, mght believe
that a judge is biased against him a reasonabl e observer,
enotionally detached fromthe case, can surely conclude that the
judge is not biased but is rather sinply doing his job.

Simlarly, even when the Court rules in Dr. Lincow s favor,
he finds fault with the ruling. See Pet. for Man. § 30. For
i nstance, when the Court denied State Farmis notion to disqualify
Dr. Lincows attorney fromrepresenting a third-party witness in
the case, the Court commented that there was no | egal basis for
di squalification but that it was probably unwi se for the w tness
to retain a party’s attorney. This was a sound | egal and
practical comrent on the nerits of the notion, which Dr. Lincow
apparently took as a denonstration of bias.

> Dr. Lincow al so takes issue with the Court’s concl usion
that the nmotion for the presiding judge s recusal would be barred
under 8 144 because the § 144 affidavit was not acconpanied by a
certificate of counsel attesting to counsel’s opinion that it is
being filed in good faith. Dr. Lincow argues that, under Federa
Rule of Cvil Procedure 11(b), when an attorney presents a
pl eading to the Court, he is “certifying” that the facts in the
pl eading are presented in good faith. Mt. for Recons. | 28.
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Dr. Lincow s petition for a wit of nmandanmus to disqualify the
presiding judge will succeed on the nerits. |If anything, it
shows that the Court took seriously Dr. Lincow s notion by
exploring all possible avenues under which recusal m ght be
war r ant ed.

Dr. Lincow s second argunent why the presiding judge shoul d
be disqualified rehearses once again the argunent made in the
recusal notion itself: that the presiding judge knew that Dr.

Li ncow was the “unidentified physician” fromthe H rsh case.

Thi s argunment was previously explored and debunked: the Court’s
Menor andum explicitly found that the presiding judge did not know
Dr. Lincow was the unidentified physician until Dr. Lincow stated
so in his notion for recusal and held that even if the presiding
judge did know that Dr. Lincow was the physician in question from
the H rsh case, the presiding judge’s comments in the H rsh case
woul d not be legally sufficient to require the presiding judge’'s
recusal in this case. 2007 W. 433471, at *6-7. It is not
axiomatic, as Dr. Lincow contends, that the presiding judge would

necessarily connect comments he made in a prior crimnal case to

Dr. Lincow has conflated the requirenments of Rule 11 and §
144. Rule 11 requires that an attorney’'s “pleading, witten
notion, or other paper” be based on the | aw and known facts. On
the other hand, 8 144 requires that a party’s affidavit stating
the alleged basis for the judge s recusal be acconpani ed by a
certificate of counsel attesting to counsel’s opinion that the
party’s affidavit is being filed in good faith. Dr. Lincow s
reading woul d effectively repeal 8 144’s certificate requirenent.
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comments in a pleading filed in a civil case, involving a
di fferent defendant, three years |later.

Dr. Lincow s third argunent is that the Court’s alleged
m srepresentation in its Menorandum that none of Dr. Lincow s co-
Def endants supported his notion for recusal denonstrates the
Court’s bias against Dr. Lincow. The Court’s comment that none
of the co-Defendants supported the recusal notion was not central
to the Court’s holding; the presiding judge's recusal would not
have been warranted even if Dr. Lincow s co-Defendants had
supported his recusal notion. Mreover, the Court’s statenent
was factually accurate. The notion for recusal was filed by only
two Defendants, Dr. Lincow and 7622 Medical Center,® and there
were no statenents in the notion itself, on the docket, or at
oral argument that denonstrated that Dr. Lincow s co-Defendants
supported his notion. The fact remains that M. Hirsh, the
defendant in the 2003 crimnal case referred to by Dr. Lincow,
did not take a position on the notion for recusal, and his
counsel so attested at the hearing. See 2/8/07 Trans. at 4, 12.

Dr. Lincow argues that the Court should have inferred that

all Defendants represented by his attorney supported the notion

6 The ECF docket entry is titled “MOTION for Recusal filed
by ARNOLD LI NCOW 7622 MEDI CAL CENTER, P.C.”; the notion is
captioned “MOTI ON BY DEFENDANTS ARNOLD LI NCON D. O, AND 7622
MEDI CAL CENTER, P.C.7; and the first paragraph of the notion
states “COVE NOW Def endants Arnold Lincow, D.O (‘Dr. Lincow)
and 7622 Medical Center, P.C. ('7622 Medical’).”
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for recusal. This is not the case; his attorney’s representation
of other Defendants is irrelevant. There is no reason that a
particul ar notion cannot be filed on behalf of one defendant but
not anot her, even when the defendants are represented by the sane
counsel. In fact, Dr. Lincow s attorney filed several other
notions on behalf of all of his clients, and he identified al

the clients in the caption. See, e.qg., Doc. No. 135, at 2; Doc.
No. 129, at 2. The ECF docket for this case explicitly shows

whi ch parties have filed each notion.” Therefore, the Court’s
statenent in its Menorandumthat Dr. Lincow s co-Defendants did
not support his recusal notion does not denonstrate the presiding
judge’s bias against Dr. Lincow.

The Court’s Menorandum sufficiently explained why recusal or
disqualification is not warranted. None of the three reasons now
asserted by Dr. Lincow change that analysis. Therefore, the
petition for mandamus to disqualify the presiding judge has
little |ikelihood of success on the nerits.

The other three factors relevant in granting a stay al so
wei gh in favor of denying the notion for a stay of proceedi ngs.

Dr. Lincoww |l not suffer irreparable harmw thout a stay

" Dr. Lincowis incorrect that a notion is filed on behalf
of every defendant identified in the “signature bl ock” after the
attorney’s nane. A notion is filed on behalf of only those
def endants who are so listed on ECF and/or identified in the
caption of the notion and/or the body of the notion.
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because the presiding judge is not biased against him?® A stay
of the proceedi ngs woul d adversely inpact the other parties to
the litigation. The interests of effective adm nistration of

justice warrant that this case proceed in a tinmely fashion.

1. CONCLUSI ON

Dr. Lincow has not articulated a sufficient basis for
staying the proceedi ngs pending the resolution of a wit of
mandanmus with the court of appeals. Therefore, his notion for

reconsideration will be deni ed.

8 Dr. Lincow contends that he will be prejudiced without a
stay because the presiding judge’'s bias will |ead himto continue
to grant State Farmis discovery notions. This is factually
incorrect: the rulings on discovery notions have been rel atively
even- handed. O the 15 discovery notions brought by State Farm
and directed at Dr. Lincow and/or his associates and/or entities,
5 were granted; 3 were granted in part and denied in part; and 7
were denied. O Dr. Lincow s 9 discovery notions, 1 was granted;
3 were granted in part and denied in part; and 5 were deni ed.
| mportantly, the Court significantly limted Dr. Lincow s
production burden by limting to four nonths (though State Farm
had requested several years) the relevant tine period for the
production of docunents (doc. no. 54) and limting State Farm s
access to Dr. Lincow s bank records. That Dr. Lincow has been
required to produce “15,000 docunents,” see Pet. for Man. § 32,
does not expl ai n whet her such production was required under
Federal Rule of G vil Procedure 26(b) or the extent to which
addi ti onal production would have been required had the Court not
narrowed sone of State Farm s sweeping di scovery requests.

Taking i nto account Judge Greenberg’s sage remark that
“[ e] ven-handed justice does not require a judge to bal ance
numerically the rulings in favor of and against each party,”
Mass. Sch. of Law at Andover, Inc. v. Am Bar Ass’'n, 107 F. 3d
1026, 1043 (3d Cir. 1997), there is no evidence that the
presi ding judge denonstrated (or is likely to denonstrate) a bias
against Dr. Lincow in the judge's rulings on discovery notions.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

STATE FARM MUTUAL AUTOMOBI LE CIVIL ACTI ON
| NSURANCE COVPANY, ET AL. . : NO. 05- 5368
Plaintiffs, :

V.

ARNCLD LI NCOWN ET AL.,

Def endant s.

ORDER
AND NOW this 22nd day of February 2007, it is hereby
ORDERED t hat Defendants Arnold Lincow, D.O and 7622 Medica
Center, P.C.’s notion for reconsideration of the Court’s order
denying the notion for stay of proceedi ngs pendi ng resol ution of
petitio for wit of mandanus (doc. no. 191) is DEN ED for the

reasons stated in the acconmpanyi ng Menorandum

AND I'T | S SO ORDERED

S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.
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